Civil Procedure

Outline

I.  Jurisdiction
Types of Jurisdiction:

· In personam- suit of an individual (e.g. libel).  Have power of individual herself.

· In-rem-  jurisdiction of property determined by where physical property lies

· Quasi- in-rem-  Land used as a substitute for person in asserting jurisdiction.    Land is place holder for defendant in what would otherwise be an in personam case.  (Pennoyer classic ex.) Two types:

· property has some connection to controversy at issue and 

· property has no connection to controversy at issue

Tests for Jurisdiction-  Two step analysis
Statutory authorization- Long Arm Statues
· State legislatures must affirmatively establish extent of jurisdiction.  Long arm statutes bring in defendants that are not within state based on their contact with the state.
· Some states have statutes establishing personal jurisdiction to the extent of Constitutional limits (CA).  This collapses analysis into one step.
· Other states establish jurisdiction on the basis of certain kinds of contacts to constitutional limits. E.g. transacting business, contracting to supply goods or services, committing a tortious act, insuring a risk, owning property, etc.

· If case is within state’s long arm statutory jurisdiction, must then test constitutionality of jurisdiction.

· Constitutionally permissible exercises of long arm jurisdiction:

· Domicile in state

· Continuous and substantial contacts with the state (general jurisdiction)

· Minimum contacts that give rise to the claim (specific jurisdiction)

· Service of process on an individual in the forum state (transitory presence- does not apply to incorporeal corporation)

· Long arm statutes are not voided by Due Process limitations- only restrictions as applied for particular cases.

· Under FRCP Rule 4(k)(1)(A), federal district court jurisdiction is coterminous with state in which it sits (must apply both long-arm and Due Process analysis for forum state) unless provided otherwise by federal statute (as in inter-pleader)
Constitutional Limits for jurisdiction:

Primary issue- Placing geographic limitation on where a plaintiff may choose to sue a defendant for a particular claim.  Intended as a matter of basic fairness to prevent a plaintiff from suing a nonresident defendant in a state unless that defendant has established a relationship to that state that would reasonably lead her to anticipate being sued there (Voice of the law).

Criteria

Presence- Classic test from Pennoyer.  Jurisdiction coterminous with ability to assert power over defendant or his property.  State may still make status determinations of its citizens.  Possible extensions to doctrine:

· Fiction of consent to appoint agent in jurisdiction.  See Hess.

· Expanded concept of quasi-in-rem to include non-real property.  See Harris.

Minimum Contacts:  Modern test from Int’l Shoe, which has supplanted Pennoyer.  Based on limitations of fairness and justice imposed by jurisdiction.  Nonresident defendant must have minimum contacts with forum for valid assertion of jurisdiction.
Measures of contacts:
1) Isolated/Unrelated (Violates Due Process)

2) Continuous//Unrelated (General Jurisdiction) Question of sufficient threshold for substantial continuous contacts. See Helicopteros and Perkins.

3) Isolated/Related (Specific Jurisdiction e.g. Pennoyer, McGee, etc.)
4) Continuous/Related (e.g. Int’l Shoe; easier case to decide)

Key scenarios after Int’l Shoe
Transitory presence- See Burnham
· Under Burnham, transitory physical presence remains sufficient for jurisdiction.

· Scalia argues that minimum contact logic underlying Int’l Shoe and Shaffer apply only to absent defendants- presence still always sufficient for jurisdiction.
· Brennan concurrence argues transitory presence is sufficient for jurisdiction only because it is in accord with fair play and justice.

· What are the Due Process limitations on this (especially for unrelated transitory presence)?  Think Dying Child hypo- no limits for Scalia, potentially for Brennan
General jurisdiction-  Jurisdiction over non-resident (corporation) for cause of action not arising out of contacts with forum.

· Contacts with forum must be of such a continuous and systematic nature as to justify general jurisdiction (so connected with forum as to reasonably anticipate being subjection to litigation there for any matter).  See Perkins.

· What additional factors for Helicopteros would have allowed general jurisdiction consistent with Due Process under Int’l Shoe?
· In general, sales, sales promotions, purchases, contract negotiation, etc. will not provide sufficient basis.

· In Helicopteros, Columbian company entered into contract with Texas corp., contract negotiated in TX, regular purchases in TX, and employees sent for training in TX, and received checks drawn from TX bank.  These contacts related to regular purchases and one time trip for contract negotiation deemed insufficient for general jurisdiction because they were not sufficiently continuous or systematic in nature.

· Possible though that contacts should have been sufficient for specific jurisdiction in case.  Here issue turns on whether claim is sufficiently related to contacts.
· Issue turns on what relation a claim must have to contacts under specific jurisdiction:
· Arising out of- legal relation that led to directly to the claim.  Contact underlies the basis of the litigation. Standard analysis.

· Related- broader test of causation.  Proposed by Brennan concurrence, but no extrinsic support.  Discussed as direct relation- could expand too far to “but for…” analysis.
· Sales and sales promotion by independent non-exclusive sales representatives will generally not qualify for general jurisdiction.

· Jurisdiction may be extended over a subsidiary/interlocking corporation based on the activities of the parent corporation.  

· Inter-locking ownership may establish an agency relation, which gives rise to jurisdiction over both corporations on the basis of the activities of each.  See Hilton Hotels. 

For property- See Shaffer v. Heitner
· Quasi-in-rem jurisdiction may not serve as a substitute basis for jurisdiction where the minimum contacts required for in personam jurisdiction do not obtain.  If court would not have in personam jurisdiction over party due to sufficient contacts, it cannot exercise jurisdiction over the party.

· In Shaffer, plaintiff claimed jurisdiction over nonresident defendants on basis of stock they owned in corporation incorporated in DE.  Contrary ruling would have allowed jurisdiction over any individual owning stock in DE incorporated company.

· Court finds minimum contacts lacking for assertion of quasi-in-rem jurisdiction, even though defendants served as directors for DE corporation and received stock for DE corporation.

· DE later passed statute permitting jurisdiction over directors of corporations incorporated in state.  If this is permissible, why were contacts lacking for jurisdiction in Shaffer?  
· Remaining questions:

· Under Shaffer, when is property alone sufficient for jurisdiction?
· Distinction between property related vs. unrelated to action.

· Is presence of property always enough for in rem jurisdiction? 
· What about something transitorily present- implications from Burnham (e.g. a painting on museum loan- asserting transitory jurisdiction would present burden to museum).
· After Shaffer, quasi-in-rem is probably only applicable in context of long-arm statute that does not assert jurisdiction to the limits of Due Process.

· Quasi-in-rem justification can be used to satisfy long-arm, whereas general minimum contacts satisfy Due Process requirements.  

Sufficiency of Contacts for Specific Jurisdiction

Possible 3-step test

· Did plaintiff avail itself of forum state?

· Did cause of action arise form D’s contacts with forum state? (Specific Jurisdiction)

· Should causal connection (rather than clear arising under) ever be enough?

· Would exercise of in personam jurisdiction be reasonable?

Key considerations:
· What impact did event giving rise to cause of action have on the forum?
· Generally underlies proper jurisdiction, but not sufficient after WW Volkswagen- impact (car fire) in forum state, but consumer bringing in product to forum not a sufficient contact for jurisdiction over dealer/distributor.  No volition or even knowledge of contact (though it was foreseeable).  

· What are forum state’s interests in adjudication (related to impact, protecting and providing a convenient forum for state residents, etc.)

· Factors:  Interest of state in regulating activity, interest of state in providing convenient forum for residents, relative convenience of parties to alternative forum.  Application of jurisdiction should not be arbitrary to point of unfairness.
· This consideration is important, but it will not by itself be sufficient in the absence of reasonable minimum contacts and some degree of availment of forum.

· Did defendant avail itself of forum’s economy and legal protection, deriving benefit from state?
· Did defendant intend to obtain or expect to receive a benefit from its connection with the state?

· Were contacts volitional?
· Placing in stream of commerce might not be enough, but establishing intent or purpose to serve particular market such as by advertising in forum, designing for forum market, marketing through distributor in state will be sufficient. (See Gray Radiator)
· Expectation that product will be purchased by consumers in forum state generally sufficient (but see Asahi)
· In general, unilateral actions by third-parties establish contacts are insufficient (see Hanson and WW Volkswagen).
· Contract or tort action?

· Contracts are volitional (bilateral) in way most torts are not, particularly negligence torts.  

· Could defendant reasonably anticipate facing litigation in the forum based on a contact?  Should it have anticipated being subject to forum’s law on an issue?

· Emphasized in Burger King.  I like this test.

· Mere Foreseeability of contact, however, probably not sufficient after WW Volkswagen, especially where contact results from unilateral activity of third party.

· Establishing a contract with member of forum state also not by itself sufficient.  Test is not a mechanical one generally.

· What burden does defendant face in litigating in forum?  Especially substantial in case of foreign defendants.  See Asahi Metals.

· This issue figures in balancing relative interest of forum to hear case against unfairness and inconvenience to non-resident defendant.

· These balancing factors may affect reasonableness of jurisdiction and affect how substantial minimum contacts must be to effect jurisdiction.
· Federalism issues

Contacts deemed sufficient
· Gray v. American Radiator-  Stream of commerce torts case (cross-claim at issue).  No direct business in IL, but faulty valve sold into stream of commerce with expectation that it would enter forum state.  Expectation of contact with forum and economic benefit from this contact seem decisive.  Potentially overruled or at least qualified by Asahi.
· McGee v. Int’l Life Ins.- Contracts case.  After buy-out, Insurance Co. continued to correspondence with CA resident.  Did no other business in CA, but continuous volitional contacts with customer sufficient for jurisdiction.  CA also had substantial interest in protecting citizens here.
· Burger King-  Contracts case.  Owners of franchise subject to jurisdiction in state of company’s headquarters.  Voluntary and continuous contractual/business dealings with company in a state create sufficient contacts for jurisdiction.
· This creates race to the courthouse potential, since contacts are bilateral.
Contacts deemed insufficient

· WW Volkswagen- Torts case (parties named to destroy diversity).  Key rule:  Broad foreseeability of potential contact/impact is not sufficient, though it is relevant for in personam.  Distinct from stream of commerce cases because it is a consumer which brings product into forum- not part of the stream of commerce, not as predictable and not providing additional economic benefit.  Activity of consumer does not create a minimum contact- though it is arguable that defendant should have foreseen that customers would bring items into forum and that defendant derived economic benefit from their ability to do so.
· Asahi- Steam of commerce torts case (claim impleading of third party).  Japanese company manufactures valve for motorcycle that causes accident in CA.  Company does no direct business in CA.
· Diverging grounds for denying jurisdiction.  O’Connor: lack of purposeful contacts.  Brennan:  unique circumstances of inconvenience and unfairness even granting minimum contacts.  
· Hanson- Court denies FL court in personam jurisdiction over DE bank and trustee of estate of PA resident who moved to FL.  Unilateral activity of those who claim some relationship to nonresident defendant does not satisfy minimum contacts.  Distinguished from McGee by lack of bilateral activity by bank.
· Important choice of law issue between FL and DE as well.  Made difference in case based on standards for appointment.  FL court applied its own law, while DE court applied its law for in rem case.
· Also indispensability issue.  Bank an indispensable party according to FL law, so action was dismissed (and DE in rem judgment given full faith and credit). 
· Kulko- Father challenges CA court in personam jurisdiction over custody claim.  Only contact with state sending daughter on flight to CA at her request.  Court holds that mere causing of effect in jurisdiction does not give rise to min contacts when there is no harmful impact on forum nor purposeful availment of its laws and protections.
Jurisdiction over Plaintiffs

· Only an issue in class-action with regard to plaintiffs in class that are not present

· Notice, opportunity to be heard and opt-out system for action (as opposed to opt-in) are sufficient for court to exercise jurisdiction over plaintiffs even in absence of minimum contacts. See Phillips v. Shutts.

· These plaintiffs will be bound to results according to rules of preclusion.  

Challenging Jurisdiction

· General Appearance- Appearance and defending on merits waives objection to jurisdiction.  Judgment will be given full-faith and credit, and personal jurisdiction cannot be raised in different forum enforcing the judgment.
· FRCP 12 allows hybrid of general and special appearance.  May challenge jurisdiction while making certain other motions.
· Special Appearance- Appear only to contest personal jurisdiction.  Appearance does not constitute presence. 
· If party loses special appearance, must then litigate on the merits.  Maintains right to appeal jurisdiction decision, but will be precluded from re-litigating jurisdiction question in another forum.

· Losing contest subjects party to full-value of judgment.

· Limited Appearance- Defendant appears only for amount of property held in quasi-in-rem case.  Full-faith and credit applies only for the value of property used to ground jurisdiction.
· Collateral Attack- default on initial claim, and then challenge jurisdiction in enforcing state.
· Full-faith and credit only applies to judgments issued in courts with jurisdiction.

· Serious risk- if party loses jurisdiction argument, he cannot then contest the merits because Full-faith and credit will apply

State Choice of Law

· Generally a Common Law question with Constitutional limitations.

· Modern standard:  Grouping of contacts- forum state groups the contacts and determines which state’s contacts predominate- should apply law of state with most contacts.  State with greatest interest in litigation should have its law applied.

· This differs from mechanical test employed under previous era of 1st Restatement- law of place deciding contract governs all consequences, law where tort takes place governs all issues from tort.
· Constitutional Limitations

· Phillips Petroleum v. Shutts is only case where Supreme Court has ruled in favor of a forum’s in personam jurisdiction while restricting the application of its own law.  State’s interest in applying own law is so minimal as to make its use a violation of Due Process.

· Case involved class action by individuals possessing contractual right to lease suing for royalties.  Majority of plaintiffs from outside of state, and relevant contracts were formed in respective states with no applicability or anticipation of Kansas as forum.
· Possible that this result is unique to class action setting- jurisdictional requirement over plaintiff (opt-out standard) so low as to create choice of law issue.
· Generally, Constitutional parameters for choice of law are extremely permissive.
· In All State v. Hague, Court permits application of MN substantive law for a claim on an insurance contract that was issued in WI to a WI resident where basis for jurisdiction in MN was general jurisdiction.
· Not constitutionally required that choice of law conform to best grouping of contacts.  Sufficient if state has sufficient aggregation of contacts to case/parties creating a legitimate state interest in apply its law.  Application of law cannot be arbitrary or unfair.  
· In All State, plaintiff’s employment and commuter status to MN deemed sufficient aggregation of contacts.
· No constitutional limitations imposed on state implementing its own procedural law.  When state has in personam jurisdiction, it may apply its own procedural law even when it differs from other states, it will affect the outcome, and application of its own substantive law would violation Due Process (Sun Oil v. Wortman)
· In Sun Oil, statute of limitations are treated as procedural in case of horizontal federalism.  State may apply its own statute of limitations to a case even when it may not apply its own substantive law.
· State Court is not compelled to apply its own procedural law under Sun Oil- holding is permissive.
· In Erie below, statute of limitations are treated as substantive issue for purpose of vertical federalism.  Federal court must apply state statute of limitations.
· Choice of law limitations are so low, making in personam jurisdiction barrier crucial.
· Under Erie doctrine and Klaxon, federal court must apply choice of law rule used by the state in which it sits.  This means there will not be uniform application of choice of law across federal courts.
II.  Proper Notice

Key questions: When is notice required, to whom is it required and what must the quality of the notice be?

Mechanics of Giving Notice- Satisfactory Service Procedures

· Federal Rule 4(d): “Waiver of Service” Addressee must consent to failure to provide official summons/notice

· Rule 4(e): Personal delivery on natural persons

· 3 ways: personally, physically serve person; serve someone living at defendant’s house; deliver to an appointed agent.

· Rule 4(e)(2): Service on a person residing in defendant’s dwelling house or usual place of abode.

· Rule 4(e)(2): delivery to an agent authorized by appointment or by law

· To bind a defendant, there must be evidence that defendant himself intended to confer such authority upon the agent

· Federal rule 4(h): service on artificial entities: corporations, partnerships, and unincorporated associations

· Service of process upon an employee of a company, even if not expressly designated with authority to accept process, is constitutional if it can be “reasonably calculated” to alert defendants.

· Rule 4(f): service on individuals in a foreign country

· Provides that any “internationally agreed means reasonably calculated to give notice” may be used to effect service on persons outside the US.

· Return Of Service
· Usually, the process-server must execute an affidavit to prove adequate service.
· Service Of Process And Statute Of Limitations- When is a suit commenced for the purposes of a statute of limitations?
· Federal law: when complaint is filed
· State law: subject to state legislation- often when process is served on defendant
· The conflict between these two arises in Hanna.  Federal rule governs in federal courts in diversity suits since rule is presumptively procedural and within scope of constitutional power and Rules Enabling Act.
· Immunity From Process
· Created to protect certain people, chiefly witnesses, parties, attorneys, court officials, etc., who come to a state to participate in a lawsuit or criminal indictment from being subject to service and in personam jurisdiction on basis of transitory presence as per Burnham.
· Etiquette Of Service
· Plaintiff cannot induce defendant to enter a jurisdiction using fraudulent pretenses to only serve him with process. Judgment procured fraudulently lacks jurisdiction, and is null and void.
Quality of Notice- limited by procedural Due Process
Rule from Mullane:

· For notice to be sufficient, chosen method must be reasonably certain to inform those affected so as to provide them with an opportunity to be heard

· Publication of notice is insufficient except for parties who cannot be located by due diligence or for whom there is no other notice option.

· Rule 4 governs for federal cases
· In general mailing service is sufficient, but not if it is known not to inform (see Roberts decision)

· For prisoners, sufficient to mail- no requirement to hand deliver.

Timing of Notice and Right to be Heard- Pre-judgment attachment
· General procedural Due Process right to be heard before government effects deprivation of liberty or property.
· Standard and necessary quality of hearing depend on interest at stake.
· Provisional remedies  such as pre-action attachments may violate Due Process when made before opportunity to be heard 
· After Shaffer, pre-trial attachment unnecessary as method to secure jurisdiction through quasi-in-rem.
· Pre-trial attachment should only be granted where necessary to protect potential judgment. 
· In creditor situation, showing of immediate danger to retained good might provide basis for replevin.

· Even with pre-trial attachment, generally some requirement of notice and opportunity to contest.  Temporary, non-final deprivation of property is still a deprivation under 14th Amendment.
· Fair process of decision making prevents arbitrary encroachment of property interests that exist when pre-trial deprivation is granted merely on opposing party’s application.

· Issue will turn on whether interest in pre-trial attachment is legitimate and substantial, and whether there are sufficient procedural safeguards against unfair and arbitrary deprivation

Fact Patters for pre-liability attachment: Creditor (C), Debtor (D) 
· C attaches D’s wages as debt owed for unrelated purchased item (car). Attachment violates Due Process.  C has no ownership right to wages, and pre-trial attachment of wages is extreme deprivation that places D in extremely vulnerable position. (Snideck).  

· Pre-judgment attachment of commercial merchandise under installment sales contract. C sells D a car, under long-term contract paid in installments.  C keeps title to car until payments made, but D maintains possession to use while payments are current.  D falls behind on payments.  C attaches car pre-judgment through court clerk.  Insufficient procedural safeguards and lack of opportunity to be heard prior to repossession means  attachment violated Due Process. (Fuentes)
· Pre-judgment attachment for commercial merchandise under installment sales contract approved where judge rather than clerk orders attachment.  Both C and D have real interest in property, and judge reviewing affidavit provides sufficient procedural safe-guard for pre-trial attachment. (Mitchell.) 
· Commercial dispute between companies.  C sells D printers.  C attaches D’s Citibank account prejudgment.  Pre-judgment attachment of assets.  Represents Snideck in commercial context and attachment violates Due Process. (.
· Libel suit against neighbor.  Lodges lien (security interest in real property) against neighbor’s house even though suit is unrelated to property interest.  Attachment through lien violates Due Process here where claim is unrelated to the property. (Doehr)

· Variation: Worker places workman’s lien (attaching added value of property of house for security) based on value of his work.  Claim is related to property attached.  More like Fuentes/Mitchell.

· Uncompensated party (i.e. lawyer in Pennoyer) attaches property to secure judgment.  No longer necessary to attach property pre-trial to secure jurisdiction.  In fact, attachment pre-trial probably impermissible unless security risk is established.

· Attachment of stock at beginning of lawsuit as in Shaffer.  
III.  Venue

Venue and forum non conviens are issues of convenience that are completely waiveable (must be raised immediately) 
Venue Generally (1391)- where case may be brought.

1)  District where any def. resides (if they all reside in same state)

· Corporation resides in any district it is subject to personal jurisdiction- where there are minimum contacts.
· Unions are treated as corporations for venue purposes.

2)  District in which substantial part of events or omissions giving rise to claim occurred or where substantial amount of relevant property is situated.

· More than one district may be a suitable venue under this prong.

· Omissions can be particularly tricky- non-payment of contract may be an omission in district in which plaintiff resides.

· No requirement of volitional contact.  If improper debt letter forwarded by mail to unintended district, this can still be a place where event giving rise to claim occurred (see Bates)

3)  For diversity- District where any defendant is subject to personal jurisdiction if no other available district 
· For fed question- District where defendant may be found if no other available district 

Third-parties
· Third-party (as in impleader) is disregarded for the purpose of establishing proper venue.  

· Prevents defendant form being able to alter venue by impleading. 

Transfer Types:

Intra-sovereignty (Venue change- e.g. between federal district courts.  Statutory)

· 1404(a) Court may transfer civil action to district or division where it might have been brought for convenience of parties and witnesses.

· Choice of law follows the transfer- second court must apply same law first court would apply (including statute of limitations) regardless of which party moves for transfer.
· Statute of limitations is tolled by filing the case in the initial court, and statute of limitations law must be applied by court receiving transfer under Ferens.
· Transfer can only be made to district with both venue and jurisdiction.  If pl. could not have originally brought action in district due to lack of in personam jurisdiction, 1404(a) transfer cannot be made (See Hoffman).

· 1406(a)  Initial venue improper- lacks jurisdiction.  Two types

· Court may dismiss.  Law does not follow and action must be recommenced (statute of limitations can run out).  Acts as final judgment which can be immediately appealed.
· Court may issue transfer.  Choice of law does not follow transfer, but statute of limitations is tolled by initial filing.  Tolling does not mean the transfer court must adopt the statute of limitations rule of the court issuing the transfer (does not have to adopt its lower statute of limitations), only that the filing of the case in the initial forum tolls the statute at whatever point it is brought.

· Not a final judgment, so no immediate appeal.
· Venue may be transferred even in case where personal jurisdiction is lacking (346 n.6 Goldwr)
· Where venue is correct, there is no potential for transfer when personal jurisdiction is lacking.

Inter-sovereignty (Forum non-conviens- e.g. state-state, country-country.  Common law)

· Action is discretionary and based on efficiency and justice for particular case.  Balancing of convenience to litigants, location of evidence, where claim arises from, etc.
· Applies to transfers within states (though removal is another option).  Could this provide basis for home state defendant to transfer then remove?

· No transfer option. Requires dismissal and re-filing, which implicates statute of limitations.  Law does not follow to new venue- discretionary
· There must be a suitable alternative available for case- some available remedy.  However, motion may be granted even when change in substantive law is unfavorable to plaintiff (see Piper).
IV.  Subject Matter Jurisdiction- Federal Courts

Subject matter jurisdiction is not waiveable by parties and may be contested at any point. 
· Presumed to exist in state courts

· Federal Court’s are courts of limited jurisdiction.  Only have jurisdiction allowed by Article III and provided by statute
Article III- Sets the permissible constitutional bounds of jurisdiction.

· Only minimum diversity between parties required

· “Arising under” allowing potential federal question jurisdiction also read broadly.  Under Osborn, as long as federal issue plays major role in case outcome, jurisdiction is constitutionally permissible- even where source of right is state law
Diversity- 

1332- Requires diversity of citizenship and minimum amount in controversy in excess of 75k.
· Diversity under statute interpreted to require complete diversity between parties.
· Exception for large national class actions in excess of $5m, where only min. diversity is required, counting all members of class (not just named parties).  Revision in 1332(d)(2). 
· Measure citizenship here according to all members of the class (not merely the named representatives)
· Diversity measured on date complaint is filed.  Place where claim occurred or subsequent changes do not affect diversity question.  

· Exception for Removal:  test for diversity on date of removal (when first filing is in Federal Ct.)   When does this distinction matter?
· 1359 implicates collusive creation of diversity- court does not grant.

· No similar implication on destroying diversity

· Domicile (place of principle connection, where one intends to remain for foreseeable future) measure for citizenship (Mas v. Perry)
· Individuals have only one state citizenship for purpose of statute

· Corporations can be dual citizens: where they are incorporated and their principle place of business (corporate headquarters, main plant, greatest income source, etc.)  

· Unincorporated associations (e.g. labor unions) are treated as having citizenships of all its members.

· Business partnerships (including limited partnerships) are also considered to have the citizenship of all of its members.

· Classes (class actions) tested by the citizenship of the named representatives.

· Representatives- test for whom representative is acting (change from testing citizenship of rep).

· Cities and towns have the citizenship of the states in which they sit, but states are not considered citizens for purpose of diversity.

· Amount in controversy does not aggregate.  At least one of the claims must meet this minimum amount.  Amount must be alleged in good faith- may be contested, but no post facto change.
Federal Question
1331- Original jurisdiction in all civil actions arising under laws of United States.  “Arising under” interpreted narrowly to require that source of plaintiff’s substantive claim (original cause of action) is federal law/right.  Not sufficient for federal question to be raised in course of litigation (e.g. defense) (See Motley)

· Well-pleaded complaint rule- Federal Question jurisdiction only conferred when source of plaintiff’s right is a federal law within a well-pleaded that contains only those claims necessary for a suit.
· Cannot anticipate federal defense in complaint to create jurisdiction where source of right in complaint is state law (Skelly Oil)

· Case involved request for declaration on defense.  Artful pleading of this type cannot confer subject matter jurisdiction where real source of any claim by plaintiff would based on state law.

· Counter-claim involving federal question cannot provide the sole basis for subject matter jurisdiction.

· Creates problem for defendant give that he may be required to bring claim under state rules or to avoid claim preclusion.

· Even if counter-claim is based on federal question over which federal courts have exclusive jurisdiction, there is still no subject matter jurisdiction under well-pleaded complaint rule interpretation of 1331.

Key qualification:  Where state claim itself depends on constructions or application of the federal law in order to succeed, then claim can arise under federal law.  (See Smith)  
· Smith- Pl. makes claim under Mizzou law which prohibits a trust company’s purchase of unauthorized bonds

· Question of whether bonds are authorized turns on whether Federal Govt could issue bonds for farm aid under the Constitution.
· Distinct from Motley (pure defense). 
· Key question is whether decision on fed question is necessary part of pl’s source of right- must federal law question be decided for pl. to prove its cause of action?
In this line of cases where state claim necessarily involves preliminary federal question, Court balances interests of the sovereigns.

· Where the federal issue is significant and it must be decided to adjudicate state claim, fed. question jurisdiction is appropriate.
· In this scenario balance between competing interests of sovereignty.  Where issue is very important for state interest and federal interest is minimal, federal question jurisdiction should not be conferred (See Moore)

· In Moore, plaintiff brought state employer liability action under KY statute which barred defense of contributory negligence where injury resulted from violation of state or federal statute.  Pl. alleged injury resulted from employer’s failure to follow Federal safety law, creating antecedent federal issue to state claim.  However, Court held there was no federal jurisdiction.  Case did not require prompt resolution of federal question as in Smith, incursion into state law could be substantial, and pl. could potentially succeed on his claim without resolution of federal issue.  
· Where Congress has not authorized a private cause of action for the federal question at issue (either explicit or implied), fed. question jurisdiction may not be granted even when decision on fed. question is necessary to decide state claim.  Congress created substantive right, but not cause of action. Congressional intent interpreted as against conferring jurisdiction for action that is normally within state law (See Merrell Dow)
· In Merrell Dow, one of pl’s state tort negligence claims based on violation of FDS regulatory statute without private right of action.
· Absence of private federal cause of action construed to counsel against allowing enforcement in federal court under federal question- however allows state courts to address claim in state private causes of action.

· After Grable, Merrell Dow not interpreted to require federal cause of action for  antecedent federal question contained in state claim to allow federal question jurisdiction.  Rather, existence of private right of action is relevant to determine Congressional consent, especially for what is traditionally a state claim (tort here).
· Balancing Test from Grable for when Fed question jurisdiction is appropriate:  
· State-law claim necessarily raising a federal issue
· Federal issue is actually disputed and substantial
· Need for uniform application of federal rule- potential urgency.
· Case may be entertained without disturbing Congressionally approved balance between fed and states.  Is there Congressional implication for or against jurisdiction in case (as per Merrell Dow)
· How substantial and settled is state interest?
· In Grable, federal interest in providing a federal forum for tax litigation and establishing enforceability of tax judgments and sales  is sufficiently substantial to support the exercise of federal question jurisdiction.
· Converse of Merrill Dow in California Pension Hypo- federal cause of action in claim but state substantive right- using balancing
3 types of cases

· Motley cases (cause of action is self-contained state claim- federal question arises only in defense.)  No 1331 jurisdiction.
· Smith/Grable cases- federal law antecedent part of state claim and no congressional headwind against jurisdiction.  Yes on 1331 jurisdiction.
· Converse, if Congressional implication of desire for jurisdiction- CA pension fund hypo where Congress provides that pension funds may sue or be sued in federal court but claim is state brings tax claim pursuant to state law.
· Court holds that where issue is fundamental to state sovereignty, statutory implication is not sufficient for jurisdiction.  Explicit conferral required.
· How would case come out if state interest less substantial?
· Merrell Dow- part of state claim but against Congressional headwind.  Usually no 1331.
· 4 part-test for power of federal statute and determining Congressional intent.
Remaining questions:
· Arguing Osborn after Grable  Osborn involved extremely important federal issue but it arises only in defense as in Motley
· Potential  balancing tests of state and federal interests (both substantial) where the federal question arises only in defense 
· Could federal interest be so important as to outweigh potential state claim even in Motley scenario?
Exclusive Jurisdiction

· In some areas, Congress has granted federal courts exclusive jurisdiction:  E.g. patents, bankruptcy, actions against foreign consuls, etc.
Supplemental Jurisdiction
· Represents an attempt to balance need for judifical efficiency with value of limited jurisdiction allotted to federal courts and particularly the value of maintaining complete diversity.

· Only applies if claim is considered part of same case or controversy (common nucleus of facts), under Article III.  

· If it is, then jurisdiction may constitutionally  extend over entire case (UMW v. Gibbs)  
· Supplemental jurisdiction is discretionary.  May be exercised for purpose of efficiency, but only if there is colorable claim that allows jurisdiction.  

· Supplemental jurisdiction is necessary for efficiency and to place fed. cts on adequate footing compared to states, allowing promotion of uniform federal law. 

Adding claims

· In Gibbs, federal question claim used to pendant in state tort claim. (Codified in 1367(a)

· Court may decide state claim even after federal claim has been dismissed if there has been investment of judicial resources.

Adding parties

· Permitted for same case and controversy under 1367(a) supplemental jurisdiction statute (overrules Finley- which did not allow pendant jurisdiction over additional party named as def. in 1331 case where federal govt had to be sued in fed ct. ) 
· Restrictions/Exceptions to SJ under 1367(b)- restrictions intended to maintain complete diversity requirement.  Apply only to civil action in which original jurisdiction is based solely on 1332.
· No jurisdiction over claims by plaintiffs against parties under: 
· Rule 14 (Third-party defendants joined by defendant for indemnification) This provision codifies Kroger: preventing use of joinder to avoid complete diversity requirement.  Pl claim against this third-party D requires independent basis of jurisdiction. 
· Third-party defendant can bring claim against P.  It falls within supplemental jurisdiction if part of the same case set of operative facts since it is not excluded in 1367(b)
· Rule 19 and 20 (Compulsory and Permissive Joinders)  Again, seeking to avoid end-around complete diversity
· Rule 24 (Intervention)  P needs independent basis of jurisdiction to bring claim against intervening party.
· No jurisdiction over claims by persons proposed to be joined as plaintiffs under Rule 19 or seeking to intervene under Rule 24.
· If Rule 19 party breaks diversity, must either party must be dismissed if suit can be reconfigured without them or case dismissed.
· Under Rule 24, intervening party cannot bring any claim in federal court as a plaintiff that does not have an independent basis of jurisdiction. 
· So non-diverse party cannot intervene as plaintiff in federal court
· May add parties that do not satisfy jurisdictional amount in class action, even where case satisfying original jurisdiction is less than 5m (Zahn- denial of jurisdiction overruled by 1367 and Allopatah).
· May also join parties under Rule 20 joinder who fail to independently meet jurisdictional amount. 
· Still may not aggregate, as there must be one base claim meeting jurisdictional amount on which to premise original jurisdiction.
· Party that is joined under Rule 20 still may not break diversity, even after 1367.  According to Allopatah, lack of diversity contaminates original claim in way aggregation does not.  Therefore, for this hypo, court does not have original jurisdiction over a claim under 1367(a).
· Supplemental jurisdiction is discretionary under 1367(c).  Court may decline to exercise if claim raises novel or complex issue of state law, state claim predominates, district court has dismissed original jurisdiction claims and other compelling interests. 
Counterclaims/Cross Claims
· Supp Jurisdiction over counter-claims under Rule 13 so long as part of same case or controversy (covered by 1367(a))
· Supp Jurisdiction over indemnification action- D1 brings in D2 under R. 14.  
· No supplemental jurisdiction for P claim over D2- would present an end-around diversity.  
· Unclear whether P should be able to counter-claim against D2 who has brought claim against P under R. 14.  Less concern over manipulating diversity, but does violence to the text of 1367.
Removal-  1441
· Action brought in state court where district court has original jurisdiction may be removed by defendants in district embracing place where action is pending.

· Action must be removed to this geographically embracing district regardless of whether venue is proper.  May then motion for transfer after removal.

· No removal for home-state defendant on the basis of diversity.  Can still remove on basis of federal question under 1331 according to 1441(b).
· When there are multiple defendants, if any of the defendants is in his home state, defendants cannot remove on basis of diversity.
· Removal applies to cases not individual claims.  Court may have supplemental jurisdiction over related claims under 1367.

· May not remove on basis of federal question that arises in defense.  If plaintiff could not have brought case in federal court under Motley interpretation of “arising under”, defendant may not remove.

· This applies even defense/counter-claim raises an issue over which the federal courts usually have exclusive jurisdiction.

· Plaintiff may not remove on a counter-claim by defense that is based on federal law.

· When non-diverse party is joined under Rule 20 after removal for diversity, Court must either deny joinder or remand to state court.

· General Chronology for removal:  
· Plaintiff brings action in state ct., followed by defendant removing to fed ct on grounds that case could have been brought there (removal is automatic- non-discretionary).  
· Plaintiff may then contest removal by moving to remand

V.  Erie Doctrine- Application of State Law in Fed Diversity Cases
Overview

· Federal court sitting in diversity should apply substantive law of the state in which it is located and procedural law prescribed by Federal Rules.
Relevant Statutes: 1652 (Rules of Decision), 2072 (Rules Enabling)  
“The laws of the several States, except where the Constitution, treaties, or statutes of the United States otherwise require or provide, shall be regarded as rules of decision in trials at common law, in the courts of the United States, in cases where they apply.” (1652- Rules of Decision Act)

· After Erie “laws” interpreted to include state’s judge made law.  Federal judges must apply state substantive law in manner of state judges in which fed. ct. sits.
· Significant values from Erie:

· Fairness to home-state defendant (who cannot remove and should not be subject to different substantive law because plaintiff is diverse.)

· Avoiding forum shopping.

· Respecting sovereignty of the state and vertical separation of powers.

· Courts many not impose rules that are not supported by grant of federal authority in Art. I.  State law must govern because there can be no other law in this domain.

· Also a horizontal sovereignty issue- courts acted in area without congressional authority.

· Allowing law to speak with one voice in particular area

· Erie identifies constitutional imperative to apply state substantive law where Congress has no power to legislate.  Possibly only matter of policy in application of rules of form as under York in applying new interpretation of 1652.

Tests/Conflicts under Erie for whether State or Federal Rule must be applied

State rule conflicts with Federal Constitution

· Constitution will always trump, regardless of procedural/substantive distinctions.

· Not always clear if there is Constitutional mandate (see Byrd- 7th amendment value of jury trial provided strong basis for federal rule, but did not compel it).

State rule conflicts with Federal Statute

· So long as statute is within Congress’s Article I, Sec. 8 power to create rules for federal courts, it will trump conflicting state rule.

· Under Hanna, permissive standard of constitutionality- statute that is “arguably procedural” will be constitutional, since it falls within Congress’s power to establish Federal Courts and their governing rules according to necessary and proper clause.
· Difficult issue establishing conflict- (See Stewart v. Ricoh- state law on non-enforcement of forum selection contract clauses conflicted with federal ct’s discretion for venue transfer under 1404(a) and ability to consider relevance of such a clause.

· Conflict turns on whether federal statute is sufficiently broad to cover the point in dispute.

State rule conflicts with WRITTEN FRCP under 2072- Most common case
· Presumptively Procedural Test- FRCP as promulgated by Court and permitted by Congress is presumptively procedural and within Constitutional and statutory power- supremacy requires it is applied over conflicting state procedure.  (Hanna v. Plumer)
· Distinct from Erie situation where Court lacked Congressionally authorized delegated authority.
· Key exception:  Rules shall not abridge, enlarge or modify any substantive right (2072(b))
· Steps for analysis:
· Does federal rule actually govern practice in consideration- is federal rule sufficiently broad to cover point in dispute?
· If yes, is there direct conflict between federal rule and state law.
· If yes, is federal rule procedural (presumed) or does it encroach on state substantive law?
· Federal rule applied unless it can be demonstrated that Advisory Committee, Supreme Court and Congress were mistaken in judgment that rule fell with scope of Rules Enabling Act.
· Strong presumption that FRCP will not affect substantive right.  State practice overturns conflicting federal rule only FRCP is beyond permissible scope of 2072 and/or Art. I.
· Look to other tests below to help determine when FRCP may affect a substantive right under 2072(b).
· Pre-event Test:  Where rule does not affect pre-event behavior, it should be treated as procedural.  If rule causes pre-event cacophony undermining state law, then rule is substantive and state law/rule should govern. (Hanna, Harlan concurring)  

· Under this standard, most federal rules are permissibly procedural, since they do not affect pre-event behavior.

· Court has not adopted test but may underlie how broadly Court reads a rule and whether it considers it substantive.
· In practice, Court will not find rule impermissibly encroaches on substantive right, but rather will limit the scope of the rule’s application and avoid conflict.
· Determining conflict
· Where there is an unambiguous conflict between state rule and FRCP, Hanna presumptively procedural test applies.  FRCP will govern unless it impermissibly affects a substantive right.
· Where there is no conflict found between FRCP and corresponding state rule, test will not apply.  Court often reads FRCP narrowly, finding that it does not decide issue at point and thus does not conflict with state rule (See Walker- FRCP 3 does not implicate tolling of state statute of limitations).
· Additional argument from predecessor case Ragan.  State rule does not conflict with or invalidate federal rule, but rather adds a second necessary condition to satisfy state procedural requirements in order to honor state-created rights.
· State and federal rules not mutually exclusive under this reading- state may impose requirements that go beyond but do not conflict with federal rules.
· Determining existence of conflict may require looking to other tests and considering the essential values of Erie- balancing, outcome-determinative, pre-event behavior.

State Rule Conflicts with Unwritten Federal Court Practice

Here there is no written federal rule to ground a supremacy argument.  Question of whether federal judge may fashion federal procedural rules.  Judge may do so unless rule infringes on state’s substantive law.
· Hanna “Twin Aims of Erie”-  If applying federal rule could lead to forum shopping or inequitable administration of the law, it cannot be applied and state rule should govern
· Substantial alteration in enforcement of state-created rights must exist before equal protection problems arise. 
· Outcome determinative- federal court may not adopt a rule that diverges from state rule and which could substantially affect outcome of litigation (Guaranty Trust v. York- must adopt state’s statute of limitations)
· Goal is vertical uniformity- very difficult to apply since almost any contrary federal rule/practice might affect the outcome.
· Modified by wholesale/retail distinction- issue whether adopting different federal standard would meaningfully affect litigation in general, rather than specific case.
· Byrd also modifies this- What is degree of certainty and predictability that application of federal practice will alter the result?  Where this is low, important federal interest may win out.
· Balancing Test- Balance importance of federal rule to operation of independent federal judiciary with importance of the state to the advancement of state interest (Byrd). 
· In Byrd, state interest is considered relatively small (procedural practice created by State Court, not something bound up with rights and obligations created by statute.  Federal interest was considered strong, as 7th amendment highlighted importance of jury determination of facts (even though there was no constitutional mandate for jury to determine particular issue.) 

· Difficulty in making this balance given lack of objective standards, and what deference to give state’s policy judgments.  Here, relative status of state/federal rule may be relevant.  E.g. written/unwritten, constitutional, statutory, judicial practice.

· Gasperini employs version of balancing test and actually attempts to reconcile state and federal values with compromise rule.
· Gasperini value:  When there is a conflict between state and federal practice, and the state rule does appear to be sufficiently substantive under the twin aims of Erie and other relevant tests, then Court should attempt to accommodate state rule within the confines of federal constitutional values.

· District Court compelled to follow state statute with higher standard for review of jury determination on damages.  Allowing different state and federal standard would encourage forum shopping and inequitable administration of the laws.

· Circuit court barred from reviewing damages de novo, with Court applying Byrd balancing to have federal practice (supported by re-examination clause of 7th Amendment) outweighing state interest.

· Harlan Pre-Event Test- See above
· If federal rule affects primary decisions of human conduct which are properly left to state regulation, state rule should trump federal rule because application of federal rule is a substantive encroachment into state’s authority.  
· Otherwise, federal rule is permissible and may be applied.
Choice of Law
· Court constrained to follow choice of law rule for state in which it sits (Klaxon)
· This decreases vertical forum shopping, but will increase horizontal forum shopping.

· Choice of law rules follow transfer in 1404(a).

VI.  Preclusion
Rules of preclusion:
· Issue Preclusion: Once an issue is actually adjudicated by a forum with proper jurisdiction, the parties can never re-litigate the issue.  This guarantees actual adjudication.

· Claim Preclusion:  Must present entire claim to a court in a case- parties held to waive any claims or evidence they do not present.  This may prevent party from ever presenting an essential claim or element.

· No preclusion without an opportunity to present as a requirement of Due Process.  Third-persons cannot be precluded if they were not party to case (though stare decisis will still apply).  Claim preclusion requires decision on the merits.

· Small exception for parties in privity with party in first case.  Parties treated as identical.

· Class action representative action also in some tension with this ideal.

· Preclusion is a disfavored defense.  It must be affirmatively raised by asserting party early in the case.  Judge will almost never and should not raise issue.

· General rules for sufficiency of adjudication for preclusion:

· Issue- actually decided and necessary to decision

· Claim- actual adjudication on the merits (rather than procedural dismissal)
Theories for claim:
· Legal theory

· This historical standard is rejected in Rush.  Plaintiff cannot split claim for damage to property and personal injury- for good reason: defendant would have been issue precluded on negligence finding in substantial personal injury case based on small property damage case.

· Factual relationships (nucleus of common facts).  Analogous to “transaction and occurrence” under FRCP.

· Modern movement (especially in federal courts) towards fact-based definition of claim to promote efficiency.  This raises the stakes with claim preclusion.

· Theory of liability facts:  Are facts/legal issue that determine liability the same in both cases?
· If they are, then determination of liability would be issue preclusive in Case 2.  This presents strong reason for requiring entire claim to be presented in Case 1, invoking claim preclusion.  See Rush.

· Efficiency concerns potentially make definition of claim for preclusion broader than liability facts, but it seems like at least a minimum for claim definition.  

· Must introduce all possible claims to fit facts (that may not be fully developed) in order to preserve potential claims.  This includes developing injuries.

· If, however, damage does not occur/develop until after Case 1, Court may treat as distinct claim and may not preclude.

· Preclusion still applies for case even when law changes after adjudication.  See Federated Stores v. Mottie (SC denies equitable exception to preclusion where initial case was subsequently overruled on appeal but where pl’s brought second case in state court rather than join appeal.)
· Claims which are by their nature divisible and transferable may not be considered same claim for preclusion purposes.  In Cromwell v. County of Sac, each negotiable instrument represents a different claim.

· Vasu and Rush contrast demonstrate that sometimes this definition will not apply until claim is actually transferred.  Subrogation in Vasu.

· Claim preclusion applies to third-party claims as well, as in impleading, when claim is part of same basis of operative facts.

· May also apply to a 13(g) cross-claim once raised.  No claim preclusion for failure to bring cross-claim, but once claim is brought, must bring entire claim or face preclusion.

Claim Preclusion in Defense
· If defendant has a counter-claim that is part of the same transaction (especially if same liability facts) as defense, defendant must raise counter-claim in initial act or risk having claim precluded in subsequent action (Mitchell).
· This claim preclusion rule applies even in state jurisdictions without compulsory counter-claims.
· Under FRCP, claim preclusion generally overlaps with compulsory counter-claims under Rule 13(a).
· Some unfairness to defense, given that it does not choose forum and cannot remove on basis of counter-claim.  
· Justification:  both efficiency and avoiding subsequent issue preclusion against plaintiff.  Defendant cannot use same claim as both a shield and a sword.
· Cross-claims against fellow defendants are not treated as mandatory under FRCP, nor will failure to bring them be treated as preclusive in any subsequent case.
· However, once 13(g) is raised, preclusion will apply to failure to bring entire claim.  Also likely applies to failure to bring counter-claim to cross-claim because of potential for issue preclusion.  
Representative Examples for Claim Preclusion

· Jones v. Morris Plan Bank- Acceleration clause in contract for car made entire payment due at time of claim.  Bank only seeking one non-payment forfeited claim to other payments by splitting claim.  Must create distinct claims (optional acceleration clause).
· Kirven- Two potential defenses on fertilizer contract claim- no contract formed and tort claim for damage from defective fertilizer.

· If damage claim not brought up in defense in Case 1, there is no issue preclusion regarding it and probably not claim preclusion either- distinct liability facts.  Though court could have broad fact based conception of claim.

· If fertilizer damage is raised in defense in Case 1, then separate claim for damages would probably be precluded in subsequent case.

· Varney-  Question:  Is defense to construction contract part of same claim as tort damage for defective construction.
Issue Preclusion-  Both factual and legal determinations that have been actually and necessarily adjudicated and decided in previous litigation are preclusive against party that litigated initial case in any subsequent litigation when:
· Judgment in first action must have been valid, final, and on the merits
· Must have actually been litigated and decided in the first action.

· In Cromwell v. County of Sac, claimant unable to prove he was purchaser for value on first set of negotiable instruments brought claim for subsequent negotiable instruments.  No issue preclusion because Case 1 only decided standards individual needed to meet to redeem bonds- did not implicate whether plaintiff was actually purchaser for value on particular bonds.

· This may be difficult to determine in context of general verdicts.  Courts err on side of caution, assuming issue was not actually adjudicated.

· In Russel v. Place, Pl. won general verdict first case for violation of patent that involved two different processes.  No issue preclusion in second case, because Court could not determine basis for decision in Case 1.

· Rationale used even though finding on either patent would render verdict for plaintiff, making result inevitable. Court holds if it is impossible to know precisely what was decided in first case, there is no preclusion.
· Movement towards special verdicts has reduced this problem, but raises the problem below.

· A determination of the issue must have been necessary to the court’s judgment.

· Clear decision in special verdict is not sufficient for issue preclusion if the jury did not actually need to reach a decision on the issue to decide the first case.
· In Rios v. Davis, Rios was 3rd party defendant in Case 1.  Special verdict finding him negligent was unnecessary once contributory negligence by plaintiff and defendant bringing cross-claim was established.  Therefore, no issue preclusion pertaining to Rios’s negligence for his own subsequent claim.
· Justification turns in part on not precluding party who has no standing to appeal. 
Quality of Adjudication Required for Preclusion
· What qualifies as judgment on merits for claim preclusion:

· Generally must pass on substance of claim.  Procedural dismissals are not preclusive.

· Dismissal for lack of in personam jurisdiction will not be preclusive.

· Courts split on whether dismissal on statute of limitations qualifies as on the merits for preclusion.  Generally they do not.

· If court treats statute of limitations dismissal as on merits for purpose of claim preclusion, then subsequent action from same facts based on different theory would be barred (splitting claim)

· Guilty plea in criminal case is claim preclusive.
· Only preclusive for same claim.  Claim for improper search may be distinct from guilty plea for possession.

· Settlement in Civil case is claim preclusive if it is entered into official court judgment.  If there is no such judgment and it is only a contract between parties, then not preclusive.

· How good must fact finding/adjudication be for issue preclusion:
· Settlement will not be issue preclusive because there is no actual adjudication. 

· Guilty plea will likewise probably not raise issue preclusion.

· Would not be issue preclusive on something like reasonableness of search since this was not actually adjudicated.

· However, if it is actually adjudicated (as in losing motion to suppress) this can subsequently be preclusive regardless of state/federal, judge/jury, criminal/civil divides (Allen v. McCurry).

· What preclusive effect do findings in administrative agencies have for subsequent cases in judicial forums?
· Traditionally preclusion was limited to judicial findings/adjudications.

· Now, for efficiency considerations, if case 1 takes place in fair administrative tribunal its finding may be given issue preclusive effect.  

· The states split on this issue.  NY, for instance, evaluates by individual tribunal to the extent that they mirror court proceedings.
· Univ. Tenn v. Elliot notes that full-faith and credit compels granting preclusive effect to administrative findings in sister states- presumably even where state has different view of administrative hearings.

· In Univ. of Tennessee v. Elliot, administrative findings by univ. rep that employee dismissal was free of racial bias given issue preclusive effect in subsequent Federal Ct. Civil Rights claims.
· Federal Ct. required to give same preclusive effect to agency findings that state ct. in which it sits would give.
· Exceptions where there is Congressional override, as in some Civil Rights claims and habeas corpus.
· Preclusion is a common law doctrine, so it can be overridden by statute.
· Allowing administrative agency findings to have preclusive effect creates incentive not to use administrative agencies.
Non-Mutual Collateral Estoppel

· Traditional mutuality requirement did not allow party to invoke preclusion if it was not in jeopardy in first case.  Both parties must have been present in Case 1.
· Doctrine erodes.  As long as party against whom preclusion is asserted had fair opportunity in court, judicial economy argues for preclusion regardless of mutuality (Bernard v. Bank of America)  

· Still cannot preclude party that was not litigant in previous case.

· Court refuses to adopt compulsory intervention rule to avoid preclusion (Martin v. Wilks)
· In Martin v. Wilks, city settles with group of black firefighters establishing quotas for hiring and promotion to remedy discrimination.  White fire-fighters (who chose to sit out this action and were not joined) then brought action on reverse discrimination claim.  Court holds claim is not precluded because W. FF were not party to case, and plaintiff could have but did not join them.

· W. FF would nevertheless be subject to stare decisis effect of previous decision.  Enforceable judgment could also provide county a strong defense.  To have interests heard without binding themselves (as R. 24 intervention would preclude) they can submit amicus brief.

· Potential hidden R. 19 necessary party issue here- number of jobs analogous to limited fund.

·   This rule was overturned by statute in narrow context of civil rights cases.
· Collateral estoppel applies to issue preclusion rather than claim preclusion (different parties will involve different claim)

Defensive Collateral Estoppel- Use of issue preclusion to defend against case based on issue plaintiff already lost.
· Can always assert defensive non-mutual collateral estoppel so long as issue was actually and necessarily adjudicated (Blonder-Tongue)

· Rule places obligation on plaintiff to join all potential defendants, thus maximizing efficiency by creating incentive to litigate all claims in one action.

· Considered unfair to force party to intervene, especially if he is not subject to in personam jurisdiction.

· Minimal risk of unfair fence-sitting by defendant.
Offensive Collateral Estoppel-  Use of judgment against party in previous case to issue preclude undermining available defense in subsequent suit.
· In contrast to Defensive, this is discretionary for judge.  Judge will inquire into why party did not join as plaintiff in first case.
· Plaintiff must have legitimate reason for staying outside of first claim

· Preserving subject matter jurisdiction counts a legitimate reason.

· In Parklane, plaintiff could not join SEC action against company.

· Potential for offensive collateral estoppel gives SEC huge weapon against companies.  Strong incentive to settle without prejudice to avoid actions by stockholders.

· Other relevant factors:
· Unfairness to defendant because of lack of incentive to defend smaller claim in first suit.

· Unfairness to defendant if judgment relied on is inconsistent with previous judgments for the plaintiff (E.g. Case 51 goes against D after 1-50 in favor)

· Greater procedural opportunities for defendant in second case of which he should be able to make use.

· Distinctions from defensive collateral estoppel- justifying restricted application:

· Much greater risk of fence sitting- pl. loses nothing by sitting out of claim.  Reward without risk.

· Dangerous effect of aberrant judgments that should not preclude all other cases.  Case 1, not just 51, could be the outlier.
· This risk is especially relevant because defendant does not choose the forum of the suit, unlike plaintiff who is precluded under defensive estoppel.

· Allowing offensive collateral estoppel does less to promote efficiency.
· May reduce costs and duration of Case 2 somewhat (though still must be determinations on damages or other contested issues) but no incentive to join in one action unlike defensive estoppel.

· Arguments against estoppel may also concern whether issue was actually and necessarily adjudicated in the first case.

Preclusion Across Sovereignties
· Fair adjudications are generally given preclusive effect regardless of horizontal or vertical federalism divide between Case 1 and 2 or judge/jury divide.
· Under common law:  Second forum (Case 2) is supposed to evaluate and apply the preclusive effect of the first forum (Case 1).  Give same preclusive effect as original court would give.

· Issue arises when states given different preclusive effect to certain judgment, as in case of statute of limitations dismissal.

· Could also apply to states that treat findings of administrative hearings differently for preclusion- though Tenn v. Elliot suggests full-faith and credit compels giving preclusory effect to other state’s administrative decisions.
· Question of what Full Faith and Credit compels.

· If read narrowly, can deny preclusive effect giving state ct. judgment less effect than federal ct. judgment.

· As a result, more likely that Full Faith and Credit must be read broadly to give same preclusive effect to judgment that state would give.

· Preclusive effect of federal judgment in state or federal ct (Semtek):
· Federal common law grounds- federal courts may determine what preclusive effect to give federal judgments in diversity case
· Necessary to provide uniform effect for federal ct. decisions.

· However, federal courts choose to have federal common law preclusive effect determined by preclusive effect state (in which federal ct. in original action sat) would grant.

· States are bound to accept federal common law determination of preclusion for federal judgments on basis of supremacy.

Jury Trial
· With merging of law and equity and under Beacon Theaters, judge may not make final preclusive decision on facts before jury adjudication.
· However, in Park Lane, bench decision in previous case can be used for preclusive effect, removing opportunity for jury determination on issue even in federal ct.
VII.  The Rules

· Rule 3 and 4 for commencing litigation and serving process.

· Rule 3- When an action commences, implicating statute of limitations (limited in diversity cases by Walker.  Rule held not to conflict with different state rule for tolling)

· Rule 4 governs territorial service of process (implicating personal jurisdiction)  Rule 4 basically adopts norms for good service of process of state in which court sits- with some additions

· Rule 11- Requires good faith investigation by attorney before signing pleading in federal court.  Sanctions exist for violations.  Question of implication for reform litigation.

· Rule 12- Governs motions.  Point at which a number of issues may be raised.

· Challenge in personam jurisdiction, venue, challenge subject matter jurisdiction (though this can be raised elsewhere)

· 12(b)(6) May also make claim to go right to merits- on face of complaint, pl states no claim on which relief can be granted as matter of law as matter of law.

· Discovery after this stage

· Subpoena documents

· Written interrogatories

· Depositions

Structuring the Claim- for the Plaintiff

Rule 20- Permissive Joinder
· Allows joining in single action by all plaintiffs if they assert any right to relief (jointly or severally) arising out of same transaction and occurrence and if any question of law or fact common to all persons will arise in action.

· Allows joining in action all defendants if asserted against them jointly, severally or in alternative any right to relief arising out of same transaction and occurrence and involving any question of law or fact in common.

· Joined parties need not be interested in pursuing or defending against all claims for relief.
· Ability to join in alternative means it is permissible to bring claim where plaintiff doesn’t know which party is responsible.  This is necessary to avoid the risk of inconsistent judgments, depriving the plaintiff of recovery.
· Background law imposes limitations- in personam jurisdiction, venue
· Strategic limitations- Subject Matter Jurisdiction (implications for creating or destroying complete diversity)
· Supplemental jurisdiction counters the Subject Matter Jurisdiction check for 1331 clams.
· If jurisdiction for base claim is under 1331, can add claim by or against any party joined under Rule 20.
· Same case or controversy requirement presumably met by same transaction and occurrence test.
· Though perhaps there is some distinction in constitutional interpretation for same case and controversy for adding party rather than claim.  
· Aggregation problems in terms of meeting the jurisdictional amount for 1332.  Ordinarily must have one clean claim (small exceptions as with joint ownership).  
· Under Allopattah and 1367, single claim that meets both 1332 requirements provides original jurisdiction, and court may hear claims by parties joined under Rule 20 that do not meet minimum amount (still cannot contaminate complete diversity)
· Additional limitation posed by Rule 19 mandating necessary or indispensable parties (will require addition of party regardless of implications for diversity, etc. which could mean dismissal of claim- though courts rarely do this)
· Preclusion implications.
· For Rule 20, there won’t be claim preclusion resulting from leaving party out- claim by or against different party will be treated as different claim.  
· However, significant possibility of issue preclusion- non-mutual collateral estoppel.
Example Case

Tambro- Plaintiff allowed to consolidate cases and plead in alternative with respect to two defendants (manufacturer and processor) for breach of warranty for defective goods.

· Must still be finding that alternative liability arises out of common transaction or occurrence involving common questions of fact and law
· This is necessary to ensure consistent judgments for the plaintiff on the same evidence.
· Does create prisoner’s dilemma problem for defense, but this is obviated by not making cross-claims mandatory and by not applying issue preclusion between them with respect to plaintiff’s case.
Rule 19- Compulsory Joinder for Necessary/Indispensable Parties
· Joinder of party considered necessary to fair and just adjudication is compulsory.
· Court will order necessary party joined if not done so under R. 19(a).
· Purpose of necessary joinder- parties so interested in controversy that they should normally be made parties in order to enable court to do complete justice
· Important distinct from indispensable.  Necessary party should not be formalistic to deny justice.  When interests are separable and presence cannot be obtained, should usually not be considered indispensable.
· Don’t invoke indispensable unless decision in Case 1 necessarily determines party’s ability to recover subsequently.  Must be inextricably linked.
· Necessary joinder exists when:
· Party’s absence prevents complete relief among parties in suit or
· Judgment may infringe on absent party’s ability to protect right and interests (as in limited fund case) or
· Absence of party leave inside parties vulnerable to possible double liability and/or inconsistent judgments.
· Court’s ability to have party joined is limited by in personam jurisdiction and subject matter jurisdiction.
· Under 1367, there is no supplemental jurisdiction over claims made by plaintiffs against parties joined as third-parties, or claims by parties joined under R. 19.
· If court cannot effect joinder of party (either lacks power or would lose jurisdiction over case), then it decides whether party is indispensable under R. 19(b).
· If party is indispensable, then case must be dismissed.
· This would create serious problem if plaintiff(s) cannot assert in personam jurisdiction over all indispensable parties in same location.
· Courts will usually not dismiss for indispensability, but rather will identify risks posed by absent party and restructure the case accordingly to mitigate those risks (See Bank of CA)
· In addition to being codified in FRCP 19, necessary/indispensable parties is a common law doctrine.
· Issues to identify: Prejudice to all potential parties for evaluating indispensability under R. 19(b).  Preclusion is fundamental worry.

· Absent party- party will not face preclusion issues, but may have rights practically impaired.  Limited pot is standard case, where available recovery may be exhausted prior to his claim.
· Party adversely affected by judgment not automatically considered indispensable party.  
· Stare decisis effect alone not a sufficient argument for indispensability.

· Outside party has potential options of intervention and amicus participation.

· Present party- Potentially harmed by risk of inconsistent judgments in subsequent dealings with absent party.  Could result in double payment (Bank of CA) or inconsistent demands.
· Plaintiff- can be hurt as in Tanbro, though mitigated because plaintiff controls joinder.  Plaintiff also has interest in forum of her choice.
· Whether the plaintiff will have an adequate remedy if case is dismissed is an important factor.

· This interest gains in importance according to the posture of the case (after judgment for pl. and on appeal, plaintiff’s interest in forum becomes substantial- See Provident Tradesmen)
· General public interest- efficiency and justice
· Extent to which protective provisions in the judgment by shaping degree of relief can lessen to or avoid the prejudice to either outside or inside parties is crucial factor in determining whether to dismiss for indispensability.
· One possible protective solution is to withhold judgment pending outcome of future litigation (in case of practical limitation on rights of outsiders- limited fund in Provident Tradesmen) or to divide and limit judgment if interests are severable (as in Bank of CA)

· More difficult to fashion remedy to protect inside parties, but possible Bank of Ca solution.
Example Cases

Shields v. Barrow
· Sale of plantation by LA owner to Miss purchaser.  Purchaser pays half in IOUs with 6 endorsers as guarantors (4 from LA, 2 from Miss).  After plantation fails, endorsers deal with seller to keep 125k in cash, acquire additional 32k from 6 endorsers.  

· Seller (LA) brings action against purchaser (Miss) and two Miss endorsers to void contract for fraud and reinstate original deal.

· Problem:  Leaving LA endorsers out (to maintain complete diversity) could hurt Miss endorsers because they will be liable for entire 125k note (since it is joint and several) requiring them to potentially pay more than fair share (could be inconsistent verdicts with no preclusion in subsequent cases).  

· Inside parties are hurt by absence of outside parties.

· Judgment here that parties were indispensable, and case must be dismissed for lack of subject matter jurisdiction.  

Bank of CA

· Potential indispensable party issue.  Niece makes claim against executor and primary beneficiary claiming estate is owed to her, but she does not name numerous other small legatees (probably could not get in personam jurisdiction, and notice would be very difficult even under in rem theory).  Creates problem of inconsistent judgment and overpayment for executor if other legatees made subsequent claims against estate.
· Key result-  Court restructures suit after identifying risks of absent party rather than merely dismissing.  Here, can treat trust as constructive and separate out 60k owed to individual legatees, eliminating risk of double payment for bank.
Provident Tradesmen
· Court holds that indispensable party evaluation is to be considered by balancing four factors above (outside party, inside party, plaintiff, public) for particular circumstances of case.
· While indispensable party issue is not waiveable, when it is asserted affects balancing of interests.
· After judgment, plaintiff’s interest in the forum becomes considerable.  Now a matter of preserving judgment vs. having it dismissed under R. 19.
· There is risk to outside party (insured employer) in recovering in excess of his liability policy on two different theories of liability, but this is minimal.
Structuring the Claim- for the Defendant
Rule 13- Determines what defendant may or must do in context of in personam case.

· Rule 13(a)- Compulsory counter-claim.  Federal codification of idea of defendant’s claim preclusion (Mitchell)

· Must raise claim that is part of same transaction and occurrence as base claim by plaintiff.  This includes state claims.

· Fact based definition.  Key question:  What facts count as same transaction and occurrence?  Difficult issue.

· Is “transaction and occurrence” broader in application than common law understanding of claim for preclusion, or is it simply a codification?  
· Even in states without compulsory counterclaims, there is still underlying common law claim preclusion.  Depends on definition of claim (theory or fact) in state.

· Important interest in compulsory counterclaim to force parties to surface what is at stake (otherwise implication of issue preclusion for a second case).
· Also emphasis on efficiency and avoiding piece-meal litigation.
· Rule has two consequences- both opens and closes doors.  

· Opens doors in Case 1- Triggers supplemental jurisdiction under 1367.  In this context, broader construction of “transaction and occurrence.”

· Cannot invoke supplemental jurisdiction under 13(b) permissive counter-claim- not the same nucleus of operative facts.  

· Closes doors in Case 2- Rule Precludes action in Case 2 that was compulsory counter-claim in Case 1.  In this context, narrow construction of “transaction and occurrence.”  
· There is need to interpret sufficiently broadly to encompass common liability facts. 

· Rule 13(b)-  Permissive counter-claim.  Where claim does not arise out of same transaction and occurrence.

· Claim must have an independent basis of jurisdiction.  1367 cannot apply because it will not be part of same case or controversy under Art. III.

· Failure to bring this claim will not have preclusive effect, since it is distinct claim not arising out of same facts.

· Aside:  What are pleading rules to use in diversity action in fed ct. of state (NY) that does not have recognize compulsory counter-claim?  Hanna requires supremacy of federal procedural rules.

Cross-Claims

· 13(g)  Governs cross-claims against co-parties.

· No such thing as compulsory cross-claim.  All permissive.  Allows defendants to mount common defense.  There is no issue preclusion stemming from original claim between these parties.
· Must always arise out of same transaction and occurrence as base claim- which includes the original action or a counter-claim to the original action.
· Once a cross-claim has been made, issue preclusion kicks in between claimants. 

· Also probably claim preclusion both on offense and defense, depending on how broad definition of claim is.
· Generally held that cross-claim is not available to co-plaintiffs- might be used to impermissibly expand scope of court’s jurisdiction.

· 13(h)- Involves adding parties to action for purpose of either a counter-claim or a cross-claim.

· Can only be invoked when already asserting a 13(a), (b) or (g) claim against party already in action.

· Must be in according with provisions of R. 19 and 20- must reference back to initial transaction and occurrence for joinder of additional defendants.
Example Cases
U.S. v. Heyward-Robinson

· Two contracting jobs between two NY companies for jobs in different parts of CT. 

· P brought claim on fed. govt job, utilizing 1331.  D counter-claimed on second job (not for fed govt) and P responded and counter-claimed on this job.

· Issue turned on whether counter-claim was compulsory (invoking supplemental jurisdiction) or permissive.

· Court finds that counter-claim is compulsory, employing a broad logical relation test for “same transaction and occurrence.”

· Subcontracts entered into by same parties for same work for substantially same period.  Right to terminate contracts for breach of either. 

· Very broad definition of transaction and occurrence used, but it may be appropriate for case if there are common liability facts to determine breach for both contracts.  If factual determination in Case 1 for govt claim would issue preclude in a Case 2 on other contract, then compulsory counter-claim is appropriate to prevent claim splitting.

· Court’s broad definition of transaction and occurrence (opening door) could have severe effect.  If counter-claim for different job/contract were not brought, should it be precluded in a subsequent case?

LASA v. Alexander

· Logical relationship test used for transaction and occurrence for cross-claim- even though there is significant divergence in liability facts.
· Logical relation must apply to base claim (original claim and counter-claim)
· Broad reading of transaction and occurrence given to facilitate efficiency of bringing all related actions into one case.
· Risk that allowing in so many parties and various claims will significantly stall the litigation and result in delay to original party seeking relief. 
· What is potential of affirmative non-mutual collateral estoppel if joinder is denied?

· Strong arguments concerning what was necessarily adjudicated (or actual adjudication problem for general verdict.)  Anything beyond specific settling of first contract claim probably mere dicta.

· If there is fear of collateral estoppel effect for case 2, raises need for common adjudication.
Rule 14- Impleading

· Defendant’s option to bring in third-party defendant for indemnification.  Completely optional- can always be brought in a separate action.
· Also discretionary- generally allowed unless it will prejudice other parties.

· Defendant (as third-party plaintiff) may implead third-party defendant who is or may be liable to third-party plaintiff for all or part of plaintiff’s claim against original defendant.
· If the same facts will be adjudicated in base action and third-party action, strong basis for impleader.
· Common impleader scenarios:  joint tortfeasor suing for contribution where permitted, reimbursing respondent superior by directly negligent party, indemnity against insurer.

· Cannot be used where no liability is owed to third-party plaintiff, but only directly to original plaintiff.  E.g. unknown single responsible party.
· “May be liable” language allows defendant to implead party for contingent liability.  Party may be joined before ultimate liability to plaintiff is established

· This allows third-party defendant to defend both his liability to the original defendant and to help defend against the original plaintiff’s claim.

· This ability for contingent impleading is crucial for both efficiency (determining ultimate liability in one adjudication) and to avoid the risks of inconsistent judgments for the defendant.

· “All or part of” language allows party to join other party for contribution in addition to pure indemnification.
· This is crucial to prevent inconsistent judgments, and to have bind other party by preclusion.

· Preclusion will apply between third-party plaintiff and third-party defendant, but probably not between original plaintiff and third-party defendant.
· Defendant may implead party even if plaintiff would be barred from suing third-party defendant on statute of limitations grounds.

· Right of subrogation or indemnity does not arise until liability is found on original claim.

· Impleading process essentially accelerates process of determining contingent claim.  (See Jeub)
· Impleader must arise under legal theory supporting derivative liability.
· Insufficient to arise out of same transaction and occurrence as plaintiff’s claim against original defendant; must involve transfer of liability based on plaintiff’s original claim.

· Supplemental jurisdiction applies for indemnification action between defendant and 3rd party defendant because by definition claim must arise out of same transaction and occurrence, placing it within same case or controversy for 1367.

· Should R. 14 joinder be allowed in instance where R. 19 joinder is not?

· 1367 supplemental jurisdiction granted for defendant’s claims, whereas it is not from plaintiff’s end.

· Difference that R. 19 claim functions as mandating plaintiff joinder of party, which would allow it to bring claim against party, breaking diversity.

· Does allow some avoidance of complete diversity, but initial claim can only be brought with success if initial defendant actually is liable.
· Must still have in personam jurisdiction over 3rd party defendant to serve.

· Strange exception: 100 mile bulge provision allows R. 14 service within 100 miles of court house even when it crosses state lines and even where court would not have jurisdiction.

· This only relevant in cases where court would otherwise lack in personam jurisdiction, which will be rare for an impleader action (But see Asahi, where 100 mi bulge rule obviously didn’t help).  Unclear whether this is constitutional.

· Rule 14 party is considered ancillary for purpose of venue- shouldn’t allow defendant’s impleader to destroy venue.

· Once brought into case under R. 14, party may (or must) issue counter-claim under R. 13 against third-party plaintiff, may assert cross-claims under 13(g), may assert claim against P arising from same transaction and occurrence of base claim, may bring in party for indemnification and join additional parties under 13(h).  
· All of these claims falls under Court’s supplement jurisdiction.

· Party may also join claims against parties under R. 18, but this will require independent basis of jurisdiction.

· P may assert claim against third-party defendant arising out of same transaction or occurrence as base claim, but claim requires separate basis of jurisdiction (1367 and Kroger)

Representative Case
Jeub v. B/G Foods, Inc.
· Holds that R. 14 may be used to implead party before liability is established and enforceable.  This is function of R.14, for efficiency and preclusive effect.

· Use of device does not conflict with state law that lacks device, since it simply merely accelerates enforcement of substantive rights (determined under state law) in one proceeding- important implication for Erie analysis.
· In state that does not allow for contribution between tortfeasors, R. 14 should presumably not apply because it would create substantive right between parties where there existed no claim.

· No “is or may be liable” in this circumstance.
Joinder of Claims

Rule 18- Permissive Joinder of Claims  
· Party asserting claim may join independent or alternative claims against an opposing party.
· Rule applies to joinder of claims as part of original claim, counter-claim, cross-claim or third-party claim.

· Only limited to the extent imposed by jurisdiction.

· Presumably no problem with in personam jurisdiction given claim is against already present party.

· Limits to supplemental jurisdiction- if claim is not part of same case or controversy, then 1367 will not apply and claim will need independent basis of original jurisdiction.

· If claim is part of same case or controversy, joinder of claims is always permitted under supplemental jurisdiction from 1367(a).

· Possibility of claim preclusion may turn permissive joinder into compulsory joinder.  Must bring all claims relating to same operative facts/liability facts regardless of underlying legal theory.
· What are the venue implications for joinder of claims that do not relate to the same transaction and occurrence, where venue for the original claim is premised under a(2) or b(2)?

Intervention- Rule 24
Two types:

· 24(a)-  Intervention as a right.  Must be allowed.

· Applies when party claims interest relating to transaction that is the subject of the action and adjudication may have practical effect on individual’s ability to protect and pursue his interests.

· If the intervening party’s interests are adequately represented by existing parties, this counts against granting intervention as a right.
· Factors such as antagonistic interests between intervener and purported representative are important, but motive to litigate need not be the same.
· Paradigm case is outside party in R. 19 analysis with claim on finite exhaustible resource.  Joint right or right necessarily affected by adjudication (not severable).  Can expand 24(a) claims from this shrinking pie basis- including potential abstractions.

· E.g. White fire-fighters in Wilks with fixed number of jobs.

· No inherent limitation to this expansion- but important practical implications as in Laza.  Raising new claims by parties and potentially new parties brought in.

· Potential stare decisis issue if legal issue affects party substantially.

· Courts traditionally allowed party in under R. 24 even when breaking complete diversity granting supplemental jurisdiction even if party could not come in under R. 19.  

· Now under 1367, cannot be allowed in under supplemental jurisdiction.  Not a side-step around complete diversity.

· Only has indispensability argument under R. 19.

· 24(b)-  Discretionary intervention for party that is substantially affected by potential judgment, but not to point of right.

· Generally reserved for a Rule 20 party- party that plaintiff could have joined but elected not to do so.  Common question of law or fact in common with case.
· No supplemental jurisdiction for 24(b) party.  Party that will break complete diversity will not be allowed into case.

· If party does not satisfy jurisdictional amount, should he be allowed to intervene?

· No under 1367.  No supplemental jurisdiction over claims by party seeking to intervene under R. 24.

· Whether party is adequately represented by parties within the claim seems relevant to this discretionary determination.

· Court must weigh issues of efficiency in their determinations.

· Can move under both 24(a) and 24(b) for intervention.  

· 24(a) judgment can be appealed immediately because it is a question of law.  

· 24(b) cannot be appealed since it is a discretionary and not based on a right.

· Possibility of preclusion is not a factor for intervention- non-party will not be precluded.

Representative Case

Smuck
· Parents of white children seeking to intervene to appeal judgment for class of black and poor students against the school district.  Board of Ed voted not to appeal.  
· Parents are deemed to have a sufficient interest in their child’s education to justify intervention under 24(a), especially as their interests may not be adequately represented by named parties.
· No contention that Board of Ed did not adequately represent their interests at trial, but parents may intervene to bring an appeal if Board did not act within their interests in deciding not to contest.
Binding/Joining Outside Parties
Inter-pleader (1335, 2361; R. 22)
· Applies where multiple parties have claim on fixed fund or piece of property.
· Holder of asset fears potential of inconsistent judgment and double payment.

· Also interest in mitigating inconvenience of defense- enjoining other actions and litigation in single forum.

· R. 19 would also be potential solution to the problems arising under inter-pleader, but it has more limitations:

· Must have both in personam and subject matter jurisdiction over parties for joinder.

· Treating parties as indispensable would prevent action from moving forward.

· Possibility that basing jurisdiction on in rem theory could obviate in personam issue, but inter-pleader is the more common device.

· Statutory inter-pleader allows nationwide service of process without respect to minimum contacts.
· Potentially still requires an underlying in rem theory of jurisdiction to be compatible with Due Process restrictions on joinder.

· Inter-pleader provides mechanism for resolving problem of indispensable parties.  

· Also a pre-cursor (and potential alternative?) to the class action system.

· Inter-pleader inverts the normal forum choice.  Party holding asset/liability chooses forum to bring inter-pleader action.

· This makes question of how broadly to apply inter-pleader potentially important. 
· Modern applications of inter-pleader have involved inter-pleading of greater abstractions (e.g. debts, obligations, or even unliquidated tort claims- though Tashire placed restrictions on this)

· Unliquidated tort inter-pleader creates issues of conjectural claims (may or may not exceed policy) and whether claim is central to overall proceedings to enjoin.
Statutory Inter-pleader (1335)
· Dispute is viewed as being between and among claimants.  Holder of asset is ignored.

· Nationwide service permitted in accord with actual notice requirements as in Mullane.
· Diversity jurisdiction exists on basis of minimum diversity.  

· Test for min. diversity is between and among claimants- disregards holder.  If one claimant is diverse from other claimant, this satisfies diversity.

· First Congressional codification of min. diversity.

· Statutory inter-pleader and dist. ct. original jurisdiction available unless all claimants are from same state (even if holder is from different state).

· Very low jurisdictional amount:  $500.

· Inter-pleader action may be brought in any district in which any claimant resides for purpose of venue under 1397.

· 2361 authorizes district court entertaining statutory inter-pleader action to restrain all potential claimants from bringing or prosecuting separate proceedings in any U.S. court (state or federal) during inter-pleader action and until notice of court.

Rule Inter-pleader (R. 22)

· Action brought by holder as plaintiff against all interested parties.
· Rarely used because of the broad application of statutory inter-pleader.  Necessary only in cases in which all claimants reside in the same state.
· Functions as an ordinary diversity case with requirements of complete diversity and minimum amount as well as proper venue.
· Diversity is measured between plaintiff and all claimants.
· Therefore can have complete diversity even if multiple claimants are from the same state.
· No nationwide service of process.  All parties must be subject to court’s in personam jurisdiction in order to be properly served.
· Claimants are treated as defendants for purpose of in personam jurisdiction.
Representative Cases

New York Life Ins. v. Dunlevy
· Case that led to statutory inter-leader act.

· Conflicting claims to insurance claim.  Insurance company brings inter-pleader act, but Ms. Dunlevy does not appear and it is held that court lacked in personam power over her.
· As a result, Ms. Dunlevy was not precluded in her own claim against the life insurance policy, and the company was made to pay twice due to inconsistent judgment.

· Statutory inter-pleader resolved this problem by allowing nationwide service of process.

· Implications:

· Court treats inter-pleader as a new action rather than continuation of previous action (new jurisdictional basis required)

· Case argues against use of in rem jurisdiction in inter-pleader action (though this is usually irrelevant under statutory inter-pleader).

Pan-American Fire v. Revere

· Insurance co is permitted to inter-plead 100k policy contingently owed for unliquidated tort cases.
· Key question is whether party faces undue harassment based on several claims against same fund, where demands exceed contractual obligation.
· Inter-pleader used to enjoin all other proceedings against insurance company.

· Ruling from Tashire greatly restricts court’s ability to do this, though it may have still been appropriate here where all claims would draw from common fund.

· Ruling goes away from common law doctrine which did not allow inter-pleading of liability until claim had ripened into a judgment.
· Whether or not plaintiff has interest in resolution of inter-pleader (here it is contesting liability of assured) is treated as irrelevant  
State Farm v. Tashire
· 10k insurance policy inter-pleaded to enjoin all claims in large tort action for bus accident.

· Court provides that insurance company may bring inter-pleader action on claims before those claims are reduced to judgment due to the “may” language of clams to entitlement under 1335(a)(1).  Necessary to prevent first-comer from taking whole pot.
· However, court rejects use of inter-pleader to enjoin all other proceedings, given that scope of litigation far exceeded size of the fund.

· Tail cannot wag the dog.  If fund does not mark outer-limit of controversy, use of inter-pleader as “bill of peace” is not permitted.
· Claimants can only be restrained from seeking to enforce against State Farm a judgment outside of inter-pleader.

Limitations on inter-pleader

· Cannot inter-plead unliquidated tort without insurance policy- this would undermine distinction between plaintiff and defendant in law.
· Question as to how abstract what is inter-pleaded can be (e.g. contractual obligation in CO river example)
Class Actions- Rule 23
· Plaintiff’s tool to deal with expanded case and parties, analogous to Rule 22 for defendant- though defendants can nominally use R. 23 as well.
· Potentially protects interest of both plaintiffs and defendants
· Plaintiff needs mechanism to make single court order enforceable with respect to all class members (as in Injunctive Class Action)
· Defendant needs to avoid the danger of offensive non-mutual collateral estoppel (being bound by aberrant judgment), the costs of repeat litigation, and the possibility of inconsistent judgments and commands.
· Functions on theory of representative action (roughly analogous to labor union).  Class members have virtual day in court if adequately represented by named parties.  
· Distinct tension with principles of Due Process and fairness for the individual.  Party is bound by judgment and precluded from litigation on basis of representative action, even though he did not appear.  
· Creates strong impetus for insuring that the class is truly representative, cohesive and that the representation is adequate and loyal to all members.  Granting preclusive effect to action that did not meet this criteria would violate Due Process (See Hansberry)
· Preclusive effect is undermined if there is a lack of sufficient notice (when required) or with structural conflict of interest between other members and named representative, lawyer.

· Cannot claim these parties were sufficiently represented for the purpose of preclusion.  

· Party who was not given reasonable notice according to Mullane standards will therefore not be precluded.

· Can be no presumption of fairness and adequacy of representation given that the named parties are not elected (and do not control case anyway- attorney does).  Standards for determining whether this ad hoc political entity is fair:
· Exit (Can class members leave- opt out)

· Loyalty (Do representatives actually represent interests of class) 

· Voice (Do members have ability to communicate interests and preferences to representative)

· Plaintiffs lawyers as private de-centralized law enforcement officials, especially pertaining to 23(b3) actions- avoids problems with creating massive government bureaucracy with accompanying expense and inefficiency.

· Creation of political entity with economic incentive for enforcement.

· Profit making system for incentive- creates problems, however, for representation of interests of all class members.

Rule 23 standards

· 23(a)- Codification of the requirements of Hansberry.  Mandates that named representative satisfies criteria for fair and necessary representation.  Judge makes these determinations before certification.  Criteria (all necessary conditions):
· Class must be readily definable- precise, objective, presently ascertainable.

· Representative must be class member- if his claim is resolved for certification, action may be dismissed as moot even when live to other members.
· Numerosity- Must be so many parties that it is impossible or impractical to bring in all parties.  

· If parties can bring action on individualized basis, this is still the preferable vehicle.

· No bright line on minimum size.  Probably can’t go below 15-25.  Can be affected by stake of each party.
· Commonality-  Are there issues of law and fact that are common to class.

· Class must be built around shared set of experiences to create common issues.  Need cohesion.

· Test- is it kind of commonality that would ordinarily have preclusive potential for individual.

· Also efficiency justification- without common law and facts, no efficiency benefit from joining as class.
· This requirement is applied more liberally in 23(a) context than for predominance under 23(b)(3)
· Typicality- Claims of named representatives must be typical of all those of the class.

· This failed in Hansberry.  Also fails in settlement context in Amchem, since named parties with present claims do not have sufficiently connected interests with parties with potential future claim.

· This is an important requirement on the theory that named representatives will control the case in the best interest of non-present parties.  Need to establish inter-relation of claims to ensure fair protection of member interests. In reality, this party often has very little control and his stake may be minimal.  Lawyer generally runs the case.

· Adequacy- Is named representative, including attorney, an adequate representative of the class.  Must ensure sufficient resources, vigorous and fair representation, working towards interests of entire class.

· In reality, attorney runs the case without much input from representative.

· Attorney bankrolls action.  Creates significant agency costs, given that lawyer has huge incentive to take a settlement.

· Conflicting or antagonistic interests between representatives and other class is most fundamental here (Hansberry)

· 23(b) outlines the type of class actions that can be brought.  Must only meet one category for certification.

· 23(b) options are relevant to determination of whether a plausible showing has been made that a class action is necessary as opposed to another method (individualized) of adjudication.

· B1- Prejudice Class Actions.  Codification of Rule 19 in class action context, which class action mechanism serving as potential solution.

· B1(A)- Prosecution of separate actions would create the risk of inconsistent judgments with respect to individual members of class establishing potential incompatible standards of conduct (mere risk of only paying damages to some is not enough) for opposing party.
· Not enough to potentially pay to some but not others.  Only applies when non-class entity will be in position of total uncertainty about treatment.  E.g. Voting rights dispute for registration.
· B1(B) Practical effect of separate judgments that would undermine individuals’ interests.  Limited fund case.

· Ortiz v. Fireboard proceeds on this basis, though here fixed fund was artificially set by parties in settlement.

· This species of class action creates a mandatory class without an opt-out provision- makes sense given fix fund rationale, but suggests need for strict scrutiny on proper certification.

· B2- Injunctive/Declaratory Relief Class Actions.  Prospective injunction without damages often functioning in civil rights circumstance.

· Requirements met when class opponent acts in pattern of activity towards class or has imposed a regulator scheme that affects all class members.

· Applies when opposing party refuses to operate in generally applicable manner for resolution, as in case of resisting integration one student at a time.

· Raises important issue of claim preclusion.  It necessarily splits claim, as only injunctive relief is sought, not damages.  
· Notice and ability to opt out not required under 23(c) on theory that injunctive class is cohesive.
· Indivisible right/remedy.  Enforcement of a common right rather than allocation of damages which can create conflicts.

· Action against discrimination applies to all who have been discriminated against necessarily.

· Action enforcing contract right- right is common to all, individuals can make own decisions on collection/enforcement.
· There may, however, be strong Due Process grounds for requiring notice and opt out, especially given the specter of claim preclusion.

· Defendant’s conduct need only be generally applicable (not necessarily damaging or offensive) to the entire class.

· B3- Tort damages.  

· Class-action of this type must meet certain criteria in addition to 23(a) pre-requisites.

· Predominance is particularly important- questions of law and fact that are common for the entire class must predominate over questions that affect individual members.  Implicates efficiency of mechanism.
· Single course of conduct as in fraud case more likely to pass muster than product liability type action.

· Factors for determining superiority of class device include interest of members of controlling own case, extent of litigation already commenced, desirability of class mechanism over individual actions, difficulties that would arise from use of class mechanism, appropriateness of forum and management difficulties.
· Need to apply different law (Shutts) may implicate efficiency and difficulty of managing class action.
· Unlike B1 and B2 preclusion, there is not a necessary analytic basis for requiring class certification.  Justification is instead based in efficiency, though basic fairness pre-requisites of 23(a) must always be satisfied.
· Notice is extremely important.  Must be best practicable notice, which means individual notice where feasible.  Form outlined in 23(c)

· Class members must have opt-out requirement to be subject to jurisdiction (and therefore preclusion) under this type of class certification (Shutts)

· Hybrid-  Sometimes may certify hybrid class involving 23(b)(2) and (3)- injunctive relief and damages.
· Majority approach to choice of certification in hybrids is predominance- what is the primary goal of the litigation.

· Potentially important Due Process concerns, however, to certification of damages claim under 23(b)(2) without providing notice and opt-out.

· 23(c)-  Notice Provision.  Only required under the rule for B(3) certification, though there could be a Due Process argument requiring it for other two class types as well.

· Current rule requires plaintiff to bear the costs of notice, which can be a considerable expense.  Practically, this is born by the plaintiff’s attorney.

· Parties may choose to become named parties after notice, but must consent to the selected attorney, whom is often court-appointed.

· 23(e)  Approval of settlement

· Court must approve after finding of whether settlement is fair and adequate.

· Both Amchem and Ortiz hold that satisfying this provision does not obviate requirement to satisfy pre-requisites for general certification under 23(a), even when class is presented for purpose of settlement rather than litigation.
Settlement

· Defendant needs preclusion based on class action device in order for settlement to have value.  Looking for global settlement.

· Order must have total preclusive effect on claim and issue basis against all class members

· Settlement negotiations have secret “blow” provision.  Settlement will blow up if certain number of people opt out because it would undermine preclusive purpose.

· Need to ensure class members are represented given strength of preclusion.  Problem that all present parties have interest in a showing for representation.

· Defendant will make adversarial arguments in litigation, but in context of settlement defendant has strong interest in recognizing broad class with full preclusive effect.

· Named plaintiff unlikely to object- not a functional representative.

· Plaintiff lawyer has strong incentive towards allowing settlement to go forward with broad certification of class.

· 23 (e) hearing provides important mechanism giving voice to all class members.

· May sometimes be such structural conflict between lawyer and all members of class that do not allow representative by one counsel.

Structural Conflicts
· Attorney has major sunk costs creating incentive to settle.  

· Can attorney make settlement judgment that does not conflict with interests of class?  Economic considerations run counter to ethical requirements of representation.

· Named plaintiff lacks sophistication to properly scrutinize litigation strategies or adequacy and fairness of a settlement offer.

·  23(e) mechanism, which requires judge’s approval of fairness of settlement provides one mechanism.  

· Use of voice- class members are provided with notice and opportunity to contest settlement under 23(e) proceeding.

· Difficult for judge to appropriately scrutinize settlement given all named parties are in favor- objecting parties provide some but limited basis.

· Judge often has been participant in negotiation fixing settlement, who will then have to pass on fairness of settlement.

· Class members have different interests, concerns and risk tolerance.  Settlement will inevitably upset some members of class.

· If people opposing class can demonstrate structural impediment to adequacy of representation, may challenge (collaterally attack) even if judge approves settlement on basis of inadequate representation.

· Comes up in context of global settlement- plaintiffs must decide how to divide according to category of victim.  

· In Amchem, division between present suffer group and future sufferers considered too substantial for common representation.
Representative Cases

· Hansberry- Precursor to R. 23.  Representative action denied preclusive effect because of lack of cohesiveness of supposed class and inadequacy and non-typicality of representative parties.
· Case 1 involves collusive action by real estate developer against chosen representative landowners to obtain declarative judgment finding requisite 95% approval for ratification of restrictive covenant.
· Case 2 attempts to use this finding as issue preclusive against buyer (black) and seller of property.  Preclusion denied based on Due Process because lack of cohesion of class and adverse interests of named parties to some class members made it a non-representative action.
· Amchem-  Affirms the importance of 23(a) requirements in the context of a large asbestos settlement.
· Court acknowledges settlement changes context for certification of class, but only as to practicality of litigation.  23(a) and (b) certification criteria must still be met, even if settlement is approved as fair under 23(e).
· Class decertified.  Fails predominance test.  More individual questions of fact than common given division of group between those already suffering injuries and those who are merely potential future sufferers.  Also lack of cohesion and adequacy of representation on these counts. 
· This raises question of under what conditions a mass tort claim actually could be satisfied, given that individual circumstances of injury (causation, damages, etc.) will vary considerably.
· Creation of sub-classes or distinct classes with separate counsel could mitigate this concern (no classes here, which was problematic given structural conflict between present claimants and future claimants.)  There is a limit to class divisions that would still be efficacious.
· Court notes heightened attention to these criteria is necessary in context of settlement, given lack of adversarial process and preclusive effect settlement has.
· Ortiz- Limited fund 23(b)(1)(B) class certified for settlement in asbestos case.  Limited fund based on agreed figure of two parties.
· Establishment of limited fund is suspect given that it was established by parties, was based on unliquidated tort claims, and excluded the company’s net worth from the figure.
· Certification under this procedure requires heightened level of scrutiny, given that there is no requirement to give notice or provide presumptive class members with an opportunity to opt-out.
· Major equitable problem with certifying limited fund class that does not include thousands of previous litigants who have already received judgments.  Purpose of limited fund certification is to achieve equity in distribution.
· Shutts-  23(b)(3) type certification of class (really state class action) of royalty owners of natural gas leases suing for delayed payment.  Two important holdings:
· Min. contacts not required for jurisdiction over plaintiffs in class action; consent in 23(b)(3) action is established by notice and opt-out option.
· Argued that class member plaintiffs face significantly fewer burdens than defendants having claims adjudicated in a forum.  Also, class plaintiffs have significant procedural protections as to commonality and adequacy mitigating the danger of preclusion.
· For application of state’s substantive law to be constitutionally permissible, state must have significant aggregation of contacts creating state interests, such that choice is neither arbitrary nor unfair.  Expectation of parties is relevant.
· Only potential problem of choice of law if it applied law materially conflicts with other law that could be applied.
· Cooper-23(b)(2)-(3) hybrid class.  Class lost on civil rights claim alleging general pattern of discrimination.
· Court held that this finding did not preclude a class member from seeking an individual claim, since facts establishing individual instance of discrimination were necessarily different from facts for general pattern.
· General logic of claim preclusion applied to class- held that individual’s own civil rights claim was not part of same liability facts as class claim.
· Cooper raises issue of different theoretical treatment of class- (joinder of individual claims in aggregation or formation of ad hoc entity analogous to corporation?)
· In context of measuring for diversity, class treated like entity measuring claim of named rep(s)
· For aggregation, treated as several individuals (cannot add up claims to meet min. amount- though supp. jurisdiction does apply.)
· Notice, opt-out rules, and theories of representative action for purpose of preclusion turn on this theoretical model of a class.
· Possible that theory differs based on type of class certified.  Presumed cohesion giving rise to single entity in 23(b)(1) and (2) classes, while joinder of individuals without previous legal relation in 23(b)(3)
· In Cooper, Court finds that class action only applied to wholesale, not retail discrimination, so no preclusive effect on earlier claim.
· Seems sensible for issue preclusion (issue concerning individual instance of discrimination not adjudicated), but claim preclusion would apply if treated as joinder of individuals- failure to bring individual claims would raise claim preclusion.
· Underlying decision is treatment of class as ad hoc entity, with preclusive effect only applying to claim asserted by collective.
· Problematic, since if underlying issues were significant as to not be part of class resolution, class certification may have been improper.
· Implication requires precision about what is being adjudicated- are there hidden individualized claims that could survive class resolution and preclusion.
· Individual who loses discrimination claim then join class- probably not, established that she was not harmed by pattern activities directed towards putative class.
